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This matter cane before the Court on the cross notions
of the parties for summary judgnent. Plaintiff Sandra Muillen
("Plaintiff") filed a motion for summary judgnment ("Plaintiff's
Sunmary Judgnent Motion"), to which Debtor/Defendant Nichol as J.
Mann ("Defendant") filed a nenmorandum in opposition ("Defendant's
Response"). Several nonths l|ater, Defendant filed a notion for
summary judgnment ("Defendant's Summary Judgnent Motion"). Thi s
Court has jurisdiction over this matter pursuant to 28 U S.C
8§ 1334(Db). This is a core proceeding pursuant to 28 U S.C
8§ 157(b)(2)(1). The follow ng constitutes the Court's findings of

fact and conclusions of |law pursuant to Fen. R. Bawr P. 7052.



FACTS

Plaintiff, a creditor of Defendant, filed an adversary
proceeding to deternmi ne the dischargeability of a debt in the
amount of Seventy-Seven Thousand Eight Hundred Sixty-N ne and
24/ 100 Dol lars ($77,869.24) (the "Conplaint"). Plaintiff asserts
that the debt is nondi schargeabl e because it was obtai ned by fal se
pretenses, false representations and actual fraud. Defendant used
a fraudul ent power of attorney to convert property to his own use
t hat was owned by Charles H Bolyard, now deceased. Def endant
filed an answer ("Answer") to the Conplaint, which generally
deni es the substantive all egations and asserts several affirmative
def enses. Plaintiff's and Defendant's Sunmary Judgnent Motions
fol | owed.

SUMMARY JUDGMENT STANDARD

The procedure for granting summary judgnent is found
in Fen. R Cv. P. 56(c), made applicable to this proceedi ng through
Fep. R Bawr P. 7056, which provides in part:

[t] he judgment sought shall be rendered forth-

with if the pleadings, depositions, answers

to interrogatories, and adm ssions on file,

together with the affidavits, if any, show

that there is no genuine issue as to any

material fact and that the nmoving party is
entitled to a judgnent as a matter of | aw.

Fep. R. Bawr P. 7056(c). Summary judgnent is proper if there is no
genui ne i ssue of material fact and if the noving party is entitled

to judgnent as a matter of law. Feb. R Cv. P. 56(c); Cel otex Corp.



v. Catrett, 477 U S. 317, 322-23 (1986). A fact is material if it
could affect the determ nation of the underlying action. Anderson
v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986); Tenn. Dep't of
Mental Health & Retardation v. Paul B., 88 F.3d 1466, 1472 (6th
Cir. 1996). An issue of material fact is genuine if a rational
fact-finder could find in favor of either party on the issue
Ander son, 477 U.S. at 248-49; SPC Plastics Corp. v. Giffith (Inre
Structurlite Plastics Corp.), 224 B.R 27 (B.A P. 6th Cir. 1998).
Thus, summary judgnment is inappropriate "if the evidence is such
that a reasonable jury could return a verdict for the nonnoving
party." Anderson, 477 U.S. at 248.

In a motion for summary judgnent, the novant bears the
initial burden to establish an absence of evidence to support
t he nonnoving party's case. Cel otex, 477 U. S. at 322; G bson v.
G bson (In re G bson), 219 B.R 195, 198 (B.A.P. 6th Cir. 1998).
The burden then shifts to the nonnmoving party to denonstrate the
exi stence of a genuine dispute. Lujan v. Defenders of WIldlife,
504 U.S. 555, 590 (1992). The evidence nust be viewed in the |ight
nost favorable to the nonnmoving party. Adickes v. S.H. Kress &
Co., 398 U. S. 144, 158-59 (1970). However, in responding to
a proper notion for summary judgnment, the nonnmoving party "cannot
rely on the hope that the trier of fact wll disbelieve the
novant's denial of a disputed fact, but nust 'present affirmative
evidence in order to defeat a properly supported notion for sunmary
judgnment.'" Street v. J.C Bradford & Co., 886 F.2d 1472, 1476
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(6th Cir. 1989) (quoting Anderson, 477 U. S. at 257). That is, the
nonnovi ng party has an affirmative duty to direct the court's
attention to those specific portions of the record upon which it
seeks to rely to create a genuine issue of material fact. Street,
886 F.2d at 1479.
DI SCUSSI ON

Bankruptcy Code § 523(a)(2)(A) provides that any debt for
noney or property that was obtained by false pretenses or a false
representation will not be discharged. A debtor wll not be
di scharged "from any debt . . . for noney, [or] property . . . to
t he extent obtained by false pretenses, a fal se representation, or
actual fraud . . . ." 11 U.S. C. 8 523(a)(2)(A). In the case at
bar, Plaintiff established that a prior court order found Def endant
"guilty of concealing"” assets and awarded the Estate of Charles H.
Bol yard, through Plaintiff, noney damages. (Pl.'s Sumnm J. Mbt.,
Ex. A at 3; Def.'s Resp., Ex. Cat 3; Def."s Summ J. Mdit., Ex. C
at 3.) Accordingly, summary judgnment in favor of Plaintiff is
appropriate, and the rel ated noney damages are nondi schargeabl e.

The Court of Conmon Pl eas, Division of Probate, Trunbull
County, Onhio, found Defendant "guilty of concealing and having
been in possession of assets of the trust estate,” (the "Judgnent
Entry"). (Pl.'"s Summ J. Mdt., Ex. A at 3; Def.'s Resp., Ex. C
at 3; Def.'s Summ J. Mdt., Ex. C at 3.) The Judgment Entry
i ndi cates that Defendant signed Charles H. Bolyard's nane as
principal on the power of attorney w thout the know edge or consent
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of Charales H. Bolyard, and transferred over One Hundred Thousand
Dol l ars ($100, 000. 00) worth of property to hinmself and others. The
Judgnment Entry ordered Defendant to pay Seventy Thousand Seven
Hundred Ninety and 24/100 Dollars ($70,790.24) and to return
certain specified itenms of personal property or the val ue thereof
to the "Estate of Charles H Bolyard, Deceased." (Pl.'s Sunm J.
Mot., Ex. A at 3; Def.'s Resp., Ex. Cat 3; Def.'s Summ J. Mot.,
Ex. Cat 3.) 1In addition, the Judgnment Entry ordered Defendant to
pay a statutory ten percent (109 penalty on the amunt of One
Hundred Five Thousand Seven Hundred Forty and 24/100 Dollars
($105, 740.24), bringing the total anpunt to Eighty-One Thousand
Three Hundred Si xty-Four and 26/100 Dol lars ($81, 364. 26) .1

Def endant argues that summary judgnment in favor of Pl ain-
tiff is not warranted because the Probate Court failed to make
any finding that Defendant commtted a fraudulent, wllful,
intentional or wongful act. However, Defendant gives too little
wei ght to the Probate Court's finding that "Nicholas J. Mann, Jr.
[is] guilty of concealing and having been in possession of assets
of the trust estate.” (Pl.'s Summ J. Mt., Ex. A at 3; Def.'s
Resp., Ex. Cat 3; Def.'s Suim J. Mdt., Ex. C at 3.) The use of
the phrase "guilty of concealing”™ connotes a wongful and

intentional act to defraud. |In re Estate of Popp, 94 Chio App. 3d

The Conplaint inaccurately calculated the total to be Seventy-Seven Thousand
Ei ght Hundred Sixty-N ne and 24/100 Dollars ($77,869.24). Since the Court's
hol ding is based on the ampbunt ordered in the Judgnent Entry, the Court will not
use the ampunt sought in the Conplaint, but rather the anpbunt granted by the
Probate Court.



640 (1994), provides that proceedings under O R C. 8§ 2109.50 are
quasi-criminal in nature. Al t hough the Probate Court was not
required to and did not make a specific finding of scienter or
crimnal intent by Defendant, there is enough in the Judgnment Entry
to warrant an interpretation that Defendant's conceal nent and
possessi on of the estate's assets was wongful and done under fal se
pretenses. Accordingly, summary judgnment in favor of Plaintiff is
appropriate and the Judgnent Entry award i s nondi schargeabl e under
§ 523(a)(2)(A).

Def endant argues that this Court should not rely upon the
Judgnent Entry because it was based on a "special, |limted summary
proceedi ng," which "severely restricted Defendant's ability to
prepare and defend." (Def."s Response; Def.'s Summ J. Mot.)
Nowhere in the Judgnment Entry is there a reference to any speci al,
limted sunmary proceeding or that it is based on O R C. 8§ 2109. 50.
| ndeed, the Judgnent Entry i s based on the "evidence presented"” and
the Court notes that there was a hearing at which both sides were
present and represented. In any event, ORC 8§ 2109.50 permts
t he ki nd of special proceedi ng about whi ch Def endant now conpl ai ns.
Def endant di d not appeal the Judgnment Entry and since it is a final
order, no | onger subject to appeal, there does not appear to be any
valid reason not to rely on the Judgnment Entry as an enforceable
j udgment .

Def endant contends that he is entitled to summary judg-
ment because Plaintiff is not an interested party and therefore,
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Plaintiff cannot bring an action in bankruptcy court. Def endant
argues that Fep. R Bawr P. 7017 and Feo. R Cv. P. 17 require that
an action be brought by the "real party in interest.” Defendant
argues that Plaintiff is not the real party in interest because
the Judgnment Entry was granted in favor of the Estate of
Charles H. Bolyard, not Plaintiff. However, Rule 7017 further
states that "[a]ln . . . admnistrator . . . may sue in that
person's own name without joining the party for whose benefit the
action is brought[.]" FeEp. R Bawr P. 7017. Plaintiff is a
co-adm nistratrix of the estate and she was a plaintiff in the
| awsuit in which the Judgnent Entry was entered and is therefore, a
party in interest. Def endant also argues that O R C. §8 2113.25
does not contain any authority for Plaintiff to bring an adversary
proceedi ng, but this Code section nmerely deals with the tinme
period for an adm nistrator to collect assets. Accordingly, this
Court finds that Plaintiff has standing to bring the adversary
proceedi ng before the Court.

Upon the undisputed facts, Plaintiff has established
the necessary elenents of Bankruptcy Code 8§ 523(a)(2)(A) and
isentitledto sunmary judgnment. Accordingly, the judgnent that is
enconpassed in the Judgnent Entry dated Novenmber 19, 1999 entered
by the Trumbull County Probate Court is not discharged.

CONCLUSI ON

Plaintiff's Summary Judgnent Motion is granted and

Def endant’'s Summary Judgnment Mbtion i s deni ed.
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An appropriate order shall enter

HONORABLE KAY WOODS
UNI TED STATES BANKRUPTCY JUDGE
UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF OHI O

I N RE:

NI CHOLAS J. MANN
CASE NUMBER 02-45248

Debt or .
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SANDRA MULLEN
Plaintiff,
VS. ADVERSARY NUMBER 03-4089

NI CHOLAS J. MANN,

Def endant .

R R R R T

R I S b S R R R I I b b S b I kb S S R R S Ik b I S b S R S Sk b S b

ORDER

khkkkhkhkhkhkhkhkhkhkhkhhhhkhkikrkhkhkkhkhhhhkhkhkhkhkhkhkhhhhkhkikrkhkhkhhhhkhkhkhkhkikhkhkkhkkhhhkhkikikikhkhkkkk*k

For the reasons set forth in this Court's nmenmorandum
opi nion entered this date, Plaintiff's Summary Judgnent Motion is
granted and Defendant's Summary Judgnent WMotion is denied. The
Judgnent Entry award in the amount of Eighty-One Thousand Three
Hundr ed Si xty- Four and 26/ 100 Dol |l ars ($81, 364. 26) i s nondi schar ge-
abl e under 11 U.S.C. 8§ 523(a)(2)(A).

IT 1S SO ORDERED



HONORABLE KAY WOODS
UNI TED STATES BANKRUPTCY JUDGE
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Warren, OH 44481

JOHN H. CHANEY, IIl, ESQ, 305 Bank One
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44481
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